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Officers of Royal Thai Police at press conference at Bangkok’s Suvarnabuhmi Airport, January 2018, announcing the arrest of

suspected wildlife trafficking ring leader, Boonchai Bach.Freeland.

¢ The defendant has been enriched, or has
received a beneft;

* The enrichment of the defendant is unjust;
and

¢ The enrichment of the defendant was at the
expense of the claimant.!®

In contrast to fnes, which are generally imposed
for the purpose of punishing the defendant

for a violation of law, restitution is considered
an equitable remedy and may be imposed to
restore the victim to the status quo ante, that is,
restoring the victim to his/her state prior to the
offense and making him/her whole.?° For that
reason, restitution is commonly applied in cases
of theft or fraud, where the remedy to the victim
is clear — the defendant returns the amount
stolen and the remedy to the State/public is in
the conviction (and potentially other sanctions).

However, restitution has also been used to
redress environmental crime and in some
rare cases, wildlife traffcking crime. In these
cases, the environmental criminals or wildlife
traffckers are required to redress the harm
caused by their unjust enrichment, usually by
fnancing environmental or wildlife protection
and recovery.

The rationale behind this is that “the harm
caused to the environment by the commission
of the offence might not be able to be fully
compensated by restoration of the environment
affected. The environment might be so badly
damaged that it is not practically feasible to
restore it to the condition it was in before the
commission of the offence. These types of
environmental harm may need to be compen-
sated by the offender carrying out, or paying for
others to carry out, a project for the restoration
or enhancement of the environment elsewhere,
such as to provide compensatory habitat” 2 A
similar approach can be taken with respect to
wildlife traffcking, where the restitution goes
toward restoring or protecting a habitat used by
the traffcked species.

Restitution is intended to be applied in addition
to, and not in lieu, of other traditional sanctions.
According to the U.S. Department of Justice
internal sentencing guidelines, “As long as

the payment of the fne does not impair the
defendant from providing restitution to the
victim(s) of the violation, prosecutors should
always seek the payment of fnes commensu-
rate with the severity of the offense and other
factors.” 22
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Given our recent struggle with the COVID-19 pandemic and the established
connections between the consumption of trafficked wildlife and human loss,? it may be

easier than ever to trace wildlife trafficking harm to human victims and quantify such

harm based.on the number of human losses, business losses, disruptions to industries
and billions spent in medical care caused by COVID-19.

B. Legal Issues

In most jurisdictions, restitution is not currently GLOBAL CORONAVIRUS
a typical form of redress applied in wildlife

traffcking or environmental cases. There are STIMULUS PACKAGES

a several legal issues in applying this form of COMPARED

remedy: Financial response to the COVID-19
pandemic as a shared of GDP

(1) Legal basis (selected countries)*

In order to be legally applicable, restitution may

need to be specifcally contemplated in the legal @ 21.1%

framework as a possible remedy for the relevant

offense. This means that the penal legislation .
and/or relevant sentencing guidelines may need @ 13.0%
to be updated to contemplate restitution as a
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measure to be imposed against the defendant. 12.0%
For wildlife traffcking crimes, in most jurisdic- w
tions, this is unlikely to be the case at present.

(2) Identifying an appropriate victim

Restitution is about making the victim whole but () ERANCE 9.3%
who is the ‘victim' in wildlife traffcking cases
and does such ‘person’ or party have the legal
right to receive the remedy? The most logical
consideration may be that the victim is the
wildlife itself, but even if such wildlife is alive,

it would be incapable of receiving any type of
restitution payment directly. As a result, when
restitution is applied in wildlife crime cases,
parties who can demonstrate harm but are more
indirectly affected, tend to be considered the
victims.Z? For example, in a wildlife traffcking
case brought by the justice department (or
administrative equivalent) of a government:
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¢ the national (or local) government where the
traffcked wildlife was discovered may claim
that the restitution belongs to them on the

basis that such government spent resources Global bailout payments made by countries. The costs of
in investigating and prosecuting the case; Covid-19 to governments have been massive. Some of the
. ] o ] funds can be re-allocated to projects which aim to end
* the foreign government or foreign citizens in pandemics as opposed to fix temporary solutions. May 10,
the country where the wildlife was originally 2020 Ceyhun Elgin.
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taken may claim the restitution belongs to
them, on the basis that the taking of the
wildlife harmed their environmental, cultural
or heritage resources;

* awildlife organization working on wildlife
protection, may claim the restitution on the
basis that such organization will need to
expend additional resources to rehabilitate
the population of the species harmed;

e civil society organizations that assist law
enforcement, may claim restitution compen-
sation on the basis that the organization has
expended resources to assist in the investiga-
tion and prosecution of a wildlife traffcking
offense; or

e a State may claim the restitution on behalf of
the public, the wildlife, or future generations,
on the basis that it acts as the trustee of such
parties.

The party that can actually claim the restitution
will depend on the relevant legal framework,

Arock lobster (Jasus edwardsii). United States v. Bengis, was
the largest restitution order ever obtained under the U.S.
Lacey Act. Three men carried out a scheme in South Africa
and the U.S. wherein they overharvested South African rock
lobsters in excess of the quotas, massively under reported the
catch, bribed officials to turn a blind eye, and then exported
and sold them in the eastern United States for considerable
profits.

sentencing guidelines or the discretion of the
court (as applicable). According to the United
Nations Offce on Drugs and Crime, in the
context of wildlife offences, “restitution would
be paid to the State on behalf of the wildlife or
forest and not to a specifc victim”?* However,
the community that benefts from the wildlife,
and the wildlife which were the victims, can
also be represented by a governmental or
non-governmental organisation responsible for
or engaged in the protection or rehabilitating of
wildlife.®

(3) Tailoring a meaningful remedy

Once an appropriate victim is selected, the
next issue will be how to tailor a suitable and
meaningful remedy that can make such victim
whole. According to the United National Offce
on Drugs and Crime’s Wildlife Toolkit, “resti-
tution should include the return of property

or payment for the harm or loss caused, the
reimbursement of expenses incurred as a result
of the victimization, the provision of services
and the restoration of rights.”? Depending on
the state of the wildlife traffcked, the costs may
include: medical treatment or rehabilitation of
wildlife, the housing of confscated live animals
or plants, and repatriation of live animals to their
countries of origin.? However, some of these
costs are extremely diffcult to quantify. For
example, when a suitcase full of South African
rhino horn is confscated at a Customs entry

/ exit point, we can easily determine the costs
for the transport/return of the property (if
applicable), the costs expended for the investi-
gation, and any whistle-blower awards that may
be relevant. However, how do we quantify the
“payment for the harm or loss caused” (i.e. the
loss of the rhino or the loss of one of the last
remaining individuals of an endangered species)?
And how do we quantify the costs necessary

to “restore the rights” (of the victim), i.e. what
action or amount of money is needed to make
the victim whole (i.e. help restore the species to
its population to levels prior to the taking).

C. Case Study: United States

In the United States:

* Legal basis: The legal basis for applying
restitution in wildlife traffcking cases already
exists under 16 U.S.C. §8 3371-3378, the
Lacey Act, which makes it unlawful for any
person to “import, export, transport, sell,
receive, acquire or purchase in interstate or
foreign commerce any fsh or wildlife taken,
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Pursuant to Article 96 of the Fisheries Code in the Philippines, illegal exploitation or exportation of coral may result in fines, forfeiture
and compensation for restoration. This framework could be tweaked to specifically allow similar remedies to be applied with respect
to other types of wildlife which are exploited or exported in violation of the law. (Collage of different CITES listed endangered coral).
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possessed, transported or sold in violation
of any law or regulation of any State or in
violation of any foreign law.” # Restitution

is also authorized in the U.S. with respect to
criminal violations of environmental statutes
under 18 U.S.C. § 3563 but in those cases, the
restitution is discretionary, not mandatory
and it must be made as a condition of
probation.

e Victim: The victim must be “a person directly
and proximately harmed.” *® However,
“[U.S.] courts have repeatedly held that the
Federal Government and its agencies, states,
and foreign governments qualify as victims
entitled to restitution.” 3 Additionally, the
courts have awarded remedies to con-
gressionally chartered foundations, funds,
organizations, and/or corporations that are
usually (but not always) statutorily authorized
to accept donations.

* Remedies: Remedies are varied but a suf-
fcient nexus must be established between
the criminal offense and the remedy to be
provided. However, because restitution
is based on the unjust enrichment of the

Section II: New Strategies to Disrupt the Financial Infrastructure of Wildlife Criminals: Restitution | 13

defendant(s) and repairing the harm caused
to the injured party, in the U.S. the remedy
awarded often far exceeds the statutory
penalties prescribed by law and sometimes
includes non-monetary remedies as well.®*

(1) BENGIS Case

One case that often serves as an example of how
restitution can be successfully applied in wildlife
traffcking cases is United States v. Bengis, S1 03
Crim. 0308 (LAK) (S.D.N.Y. Jun. 14, 2013), which
was the largest restitution order ever obtained
under the U.S. Lacey Act.*®* In Bengis, three men
carried out a scheme in South Africa and the
U.S. wherein they overharvested South African
rock lobsters in excess of the quotas, massively
under reported the catch, bribed offcials to turn
a blind eye and then exported and sold them

in the eastern United States for considerable
profts.3

This case is especially unique because the U.S.
Second Circuit ruled that the South African
government was entitled to restitution for the
defendants’ extensive overharvesting of rock
lobster in violation of South African fshing laws.



“Crucial in the Second Circuit’s ruling was the
way that South African law dealt with the lobsters.
When lobsters are fished in excess of their quota,
South African law allows the government to seize
the excess lobsters and significantly, sell them
itself. The Second Circuit held that this constitutes
a property interest.... The defendants’ actions
therefore, deprived the South African government
of its property interest and accordingly, inflicted
direct harm upon it. Accordingly, the South
African government fit the definition of a victim
under [U.S. law]” ¥

After more than $7 million was paid to South
Africa as part of a separate criminal case an
additional $5.9 million was forfeited to the U.S.
government, the defendants in the U.S. were
ordered to pay $22.5 million in restitution
damages to the South African government.®
Manhattan U.S. Attorney Preet Bharara said: “As
today’s order demonstrates, those who violate
the environmental laws of another country by
illegally taking fsh, wildlife, or plants and then
import these items into the U.S. will be required
to pay back the victims of their offenses.” *

(2) Limitations of Bengis

While Bengis is often lauded as a victory in the
prosecution of wildlife traffcking cases, the
ultimate ruling was quite narrow — the Second

Circuit held that South Africa was a victim

not because it had an ownership right in the
lobster in general; but because South Africa
had a statutory right to sell any fsh that had
been illegally taken out of the water, it had been
damaged and was a victim under federal law.*°
The prosecution in Bengis actually submitted
two calculations for determination of the resti-
tution award: (i) the frst was based on the costs
for remediation to the environment and repop-
ulation of the lobsters; and (ii) the second was
based on the market value of the lobsters taken.*
The court accepted the latter calculation only.

(3) Extensions

e In United States v. Butler, 694 F.3d 1177, 1182
(10th Cir. 2012), the U.S. Tenth Circuit further
extended the concept of a ‘victim' in awarding
restitution to the State of Kansas where
defendants’ were convicted for conspiring
to sell and transport deer in violation of the
Lacey Act. “The Butler court found that the
State of Kansas had a property interest in
illegally untagged deer carcasses, relying on
the fact that the several states own animals
within their boundaries in a sovereign
capacity”, and, thus, ‘harm against the
wildlife in a state is tantamount to commit-
ting harm against that state’s property for
purposes of [U.S. law].”
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* The court in United States v. Ross, No.
11-30101, 2012 WL 4848876, at *5 (D.S.D. Oct.
10, 2012) took the argument further in deter-
mining the “restitution value for 16 hawks that
were illegally killed by a commercial hunting
lodge owner and his staff® The court found
that “the Government had a legitimate and
substantial interest in preserving and pro-
tecting hawks in its airspace, [which] derived
not from any ownership of the resources, but
rather from the duty the Government owed
to the people. The duty of the Government
to protect the public interest in the natural
wildlife resources was directly and proxi-
mately harmed by the defendant’s conduct
and supported an order of restitution.”

There is a potential for other jurisdictions

to follow the example of Bengis and use the
‘property interest’ argument as a legal basis

to make the claim that restitution is owed

to them due to illegal actions of American
citizens or companies implicated in traffcking
wildlife or environmental crime. For example,
foreign governments may claim that they have
a property interest in a particular species that
has been traffcked by asserting that (local and
international) tourists visit their countries in
order to see these animals in the wild and with
their disappearance, the relevant community
will suffer economic harm (the specifc amount
of estimated harm would need to be quantifed).
Similar arguments could be made in terms of tax
revenue being lost.

Alternatively, foreign governments may be able
to more directly make a claim for restitution

in U.S. wildlife traffcking cases if there is a

law on the books that specifcally provides the
government, or its citizens, a particular property
interest or right in the wildlife within its borders.
In that way and similar to how the Second
Circuit arrived at the conclusion for Bengis,

U.S. courts may be more willing to consider any
wildlife improperly taken to be a violation of

the property interest of such government (or its
people).

D. Application of Restitution in
Other Jurisdictions
(1) Thailand

Restitution as a remedy is not currently contem-
plated under the current wildlife laws and reg-
ulations in the Kingdom of Thailand. However,
restitution as a concept exists within the larger
legal framework and courts in Thailand have

Section Ill: Remedying Wildlife Harm Through Sentencing Measures: | 15
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specifcally ordered restitution to be paid to
victims of human traffcking. According to

the United States Department of State’s 2018
Traffcking in Persons Report, in 2016 the “the
government amended the Human Traffcking
Criminal Procedures Act to allow judges to
award compensation or restitution to victims,
including in the absence of a victim request for
these funds” # In total, “courts ordered more
than THB 18.4 million (USD 565,640) in restitu-
tion from traffckers to 151 victims in 2017, an
increase from THB 1.7 million (USD 50,610) to 15
victims in 2016 ¢ While there are allegations
that the program is not fully implemented and
some awards have not been paid,*® the existence
of the program demonstrates potential that a
similar program could be established for other
types of traffcking offenses, such as wildlife
traffcking. If established, the main issues to be
considered are:

¢ which party will be permitted to serve as the
(indirect) victim; and

* how the restitution payment will be used to
redress the relevant harm.

(2) Kenya

While restitution has not been contemplated in
the Kenyan framework for wildlife traffcking
offenses, the Wildlife Conservation Act does spe-
cifcally allow a remedy of restitution for victims
of pollution. In addition to any sentence that

the court may impose, the court may order the
defendant to “pay the full cost of cleaning up the
polluted wildlife habitat and ecosystem and of
removing the pollution to the satisfaction of the
Service!” * Aside from these remedies, the court
is permitted to “direct the polluter to contribute
to a wildlife conservation activity as compensa-
tion, restoration and restitution.” ° Similar to
wildlife traffcking, the harm caused by pollution
can be diffcult to quantify. It is encouraging that
the regulators in Kenya have already created

a precedent to allow environmental (or other
tangential) harm to be remedied through more
general environmental protection and recovery
programs. This could be replicated with respect
to identifying possible remedies for wildlife
traffcking victims.

(3) Philippines

In the Philippines, the Penal Law contemplates
restitution as a possible remedy for civil
liability cases and there is an obligation for the
defendant in a felony case to make restitution
if such person “participated gratuitously in the
proceeds of a felony” (in the amount equivalent

Financial Community Service: and Plea Agreements



to the extent of such participation).”® The
Philippines Fisheries Code, while it does not
contemplate ‘restitution’ as a possible remedy
specifcally, does recognize the concepts of:

e Treating the government as a trustee for the
people and therefore, as a ‘victim’; and

* The need for the remedy to such offense to
include compensation for the purpose of
restoration of the environment harmed.

Pursuant to Article 96 of the Fisheries Code,
illegal exploitation or exportation of coral may
result in:

a) a fne which is set at eight times the value of
the corals or 500,000 — 10,000,000 pesos,
whichever is higher;

b) forfeiture of the corals; and

c) payment of compensation for the restoration
of the damaged coral reefs (quantifed based
on available studies and as determined by the
relevant Department).®

As these same concepts are already in place

for coral exploitation and exportation, the
framework could be tweaked to specifcally allow
similar remedies to be applied with respect to
other types of wildlife which are exploited or
exported in violation of the law.
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SECTION 111

Remedying Wildlife Harm Through Sentencing

Measures: Creative Sentencing, Financial
Community Service, and Plea Agreements

A. Introduction

While many jurisdictions may not specifcally
apply “restitution” as a remedy to wildlife traf-
fcking offenses, more and more jurisdictions are
starting to apply “supplementary sentencing”
(sometimes also called, “creative sentencing”)
measures. These measures allow the court
discretion to award additional penalties to de-
fendants in certain types of cases at the time of
sentencing or as part of a plea agreement. With
respect to environmental or wildlife offenses,
these measures have the ability to more fully
remedy the harm to the environment and the
community caused by the violation, provide
greater deterrence against criminal behaviour,
and encourage better corporate compliance
with environmental laws.5? As a result, these
measures have allowed the court to essentially
award restitution as a remedy even where the
legal framework does not specifcally contem-
plate restitution for the relevant offense.

The rationale is that an offense which causes
harm to the environment, if not addressed, may
continue in the future or remain unabated.>® A
restorative outcome would be for the offender to
take-action to prevent, control, abate or mitigate
the harm to the environment caused by the
commission of the offence and to make good any
resulting environmental damage.

B. Legal Issues

The issues from a legal perspective include the
same analysis with respect to identifying an
appropriate victim and tailoring a meaningful
remedy, as set out in Section I1(B)(2) and (3)
above. Aside from this, the following additional
legal issues need to be considered in adopting
supplementary sentencing measures:

(1) Legal basis

In some jurisdictions, the court may be limited
to imposing the specifc statutory penalties
assigned to the particular offense at hand. In

Some jurisdictions have adopted “green courts” to deal
specifically with environmental crime (Bangladesh, China,
Indonesia, South Korea, Pakistan, the Philippines and
Thailand).

order for a jurisdiction to implement supple-
mentary sentencing measures, the sentencing
guidelines in the relevant jurisdiction (if any)
would need to provide the court legal basis to
impose additional sentences on defendants
aside from the standard statutory penalties that
otherwise apply.

Some jurisdictions (including: Bangladesh, the
People’s Republic of China, India, Indonesia,
Korea, Pakistan, the Philippines and Thailand,
among others) have adopted “green courts”
(also known as environmental court tribunals)
to deal specifcally with environmental cases.*
The intent is to have judges with specialized
expertise in the area of environmental and
natural resource law adjudicate cases with the
aim of strengthening environmental imple-
mentation, compliance, and enforcement.*® In
jurisdictions where the courts are limited in
their ability to impose additional penalties aside
from those statutorily prescribed, the sentenc-
ing guidelines of green courts may allow, or may

Section Ill: Remedying Wildlife Harm Through Sentencing Measures: | 17
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be adapted to allow, green court judges special
authority to impose mandatory supplementary
sentences in cases of environmental or wildlife
crime. The justifcation can be that the nature
of such crimes levies signifcant externalities
on the surrounding community and therefore,
redress can only be meaningfully achieved with
specialized remedies that directly address the
wrongful action.

(2) Appearance of impropriety

When the supplementary sentence involves
providing funding to an organization or specifc
program with the aim to redress the harm
caused or protect wildlife from future harm,
the court’s selection or approval of funding for
specifc organizations or particular causes may
lead to corruption or at least, the appearance
of impropriety.> In designing a supplementary
sentencing scheme, the court should consider
the specifc harm caused by the offense and
ensure that there is a suffcient nexus between
such harm and the redress awarded.® To
mitigate against this risk, in the U.S., Congress
has specifcally developed or approved certain
foundations, funds or organizations as destina-
tions that are statutorily authorized to accept
funds for this purpose.®

(3) Monitoring the sentence

Once the sentence is ordered, a fnal issue to
consider is the measures or protections that

are in place to ensure that the supplementary
sentence imposed will be properly carried out —
both in terms of the defendant’s obligation(s); as
well as the obligation on the party receiving the
fnancial beneft to ensure that it goes toward
the ordered purpose. The defendant’s obligations
should be treated in the same way that proba-
tionary or parole measures are treated, with

the potential for (new or additional) sanctions
including imprisonment where the defendant
does not completely fulfl such obligations. As for
the party receiving the fnancial beneft (whether
this is governmental body or a separate organ-
ization), the court may seek to have a portion

of the award go toward inspectors or auditors

to ensure that the award is being used for the
purpose for which it is intended.

C. Case Studies: Canada

Canadian environmental legislation allows the
court to impose “creative sentencing” measures
on defendants that commit wildlife crime, in
addition to any other punishment statutorily
imposed.®®

* Legal Basis: Section 16 of Canada's Wildlife
Act allows the court to direct the defendant
“to take any action that the court considers
appropriate to remedy or avoid any harm to
any wildlife that resulted or may result from
the commission of the offence”. In addition,
the Federal Fisheries Act “allows the court to
make environmentally friendly orders against
anyone convicted of an offense.” &

* Redress: Under the Wildlife Act, creative
sentences may include:

= directing the defendant to compensate for
any cost of any remedial or preventative
action taken as a result of the defendant’s
offense;

= directing the defendant to make a
payment designed to promote the conser-
vation or protection of wildlife harmed;

= directing the defendant to pay an amount
to an educational institution for schol-
arships for students enrolled in studies
related to the environment;

= directing the defendant to make a
payment needed to conduct research into
the protection of the wildlife or habitat
harmed,;

= directing the defendant to carry out, or
pay for, environmental effects monitoring;
and

= directing the defendant to perform
community service in accordance with any
reasonable conditions specifed, among
many others.®?

Case law under the Federal Fisheries Act
demonstrates a wide range of creative sen-
tencing orders including: “carrying out habitat
restoration according to engineering consultant
reports; developing and implementing oil spill
awareness and response training for pulp

mill employees; constructing a storm water
detention facility at a wood treatment plant;
and developing an education component on
operating a salmon counting fence.” &

e Victim/Impropriety Issues: To mitigate
against the appearance of impropriety,
Canada has established certain foundations
which are statutorily permitted to receive
funds obtained from defendants that have
violated the Wildlife Act. One such foun-
dation, the Habitat Conservation Trust
Foundation, received the frst award from
creative sentencing in 1993.%* Since that time
and until March 31, 2009, an additional 294
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awards were received with a total value in
excess of $2.6 million.®®

* Monitoring: To guarantee the defendant’s
obligation, the court may also require the
defendant to post a bond or provide a sure-
tyship to ensure compliance with any prohi-
bition, direction or requirement, provided as
part of the sentence.5®

D. Case Study: U.S. (“Financial
Community Service”)

In the U.S,, aside from restitution, and in
addition to any other statutory penalties that
may be applicable, prosecutors of environmental
and wildlife crime offenses may petition the
court to impose “fnancial community service
payments” on the defendant.

e Legal Basis: A memorandum from the U.S.
Assistant Attorney General to Environmental
Crime Section Attorneys, dated 16 January
2009, recognizes the authority and practice
of U.S. attorneys to seek fnancial community
service in prosecuting environmental crime.
The memorandum states that “Restitution
focuses upon reimbursing defned losses
sustained by specifcally identifable victims
of particular crimes, while community service
often is aimed at circumstances, such as
general environmental degradation, in which
individual victims cannot be identifed.
Community service . .. may provide addi-
tional deterrence against criminal behavior,
encourage better compliance with environ-
mental laws, and advance important priorities
such as pollution prevention, promoting more
effcient environmental technologies and
improved corporate management practices.”®’

e Redress: Financial community service
payments must directly remedy the harm that
is sought to be redressed. In a wildlife traf-
Tcking case, a third-party payment to directly
remedy harm must focus on protection and
recovery for the affected species, preferably
the affected population of that species where
possible. A payment that addresses recovery
for a different or unrelated species does not
satisfy the “directly remedy” standard.5®

e Victim/Impropriety Issues: If fnancial
community service payments seek to fund
an activity that is essentially the same as one
for which Congress has already authorized
and funded a program, it will be more heavily
scrutinized and may not be permitted.®® Aside
from providing funds to specifc organiza-

Section Ill: Remedying Wildlife Harm Through Sentencing Measures: | 19

“Creative Sentencing”, “Financial Community Service: and Plea Agreements

tions, Section 8B1.2(b) of the U.S. Sentencing
Commission Guidelines permits judges to
create trust funds to address “expected harm”
when the court can “reasonably estimate” the
magnitude of the future harm.”™

Monitoring: Clear monitoring and enforce-
ment provisions must be established to
ensure that the relevant project is carried out
and “given the complexities that may attend
an environmental case, the Probation Offce
may not be well-equipped to evaluate compli-
ance with the community service aspect of a
sentence” " Some strategies that U.S. courts
have imposed include:

= Requiring the organization charged with
implementing the environmental project
to provide an annual or quarterly account-
ing of how it has spent the funds;

= For larger community service projects,
the employment of an outside auditor or
consultant to insure the implementation of
the sentence may be appropriate;

= Providing the right of entry, including
unannounced entry, onto the site of the
community service project for purposes
of inspecting physical conditions, taking
samples as necessary, interviewing
employees, and reviewing relevant
documents;

= Permitting the funds to go toward a
specifc foundation or organization which
is Congressionally chartered and statuto-
rily authorized to accept donations for this
purpose; and

= Where the payment is made into a trust
fund, having a neutral third party, such
as local government offcials or fnancial
institutions manage the account; or having
the money deposited in an escrow account
and distributed at regular intervals until
the project is completed.”

E. Case Study: Australia

Legal Basis: Under Australia’s Protection of
the Environment Operations Act 1997 (“POEO
Act”), a number of new sentencing options
were introduced, which are available in
addition to, or in lieu of, any fne or custodial
sentence that may be imposed. One or more
orders may be made against the offender

and the orders are available even where

the offence is proven but no conviction is
recorded.™



e Redress: “The courts have been given the
new sentencing options in recognition
of the fact that a fne/custodial sentence
is not always an adequate or appropriate
punishment . .. Their purpose is therefore to
attempt to return the environment, and those
committing/affected by the offence, to the
same position it/they were in prior to the
offence and also to ensure that the offender
takes steps to guard against future contra-
ventions."™

Under the POEO Act, the court may order the
offender as follows:

= To cover investigation costs (section
248(1));

= To pay a sum up to the amount of the
monetary beneft derived from the offence
(section 249(1));

= To publish details of the offence and the
orders made by the court in a newspaper
and/or in a company’s Annual Report
(section 250(1)(a)-(h));

= To carry out a specifed project for the
restoration or enhancement of the envi-
ronment in a public place or for the public
beneft (section 250(1)(c));

= To carry out a specifed environmental
audit of activities carried on by the
offender (section 250(1)(d)); and

= To cover clean up and compensation
costs.”™

* Victim/Impropriety Issues: According
to The Honorable Justice Brian J Preston,
‘victims' for the purpose of remedying envi-
ronmental or wildlife harm in Australia, may
include: aboriginal people, persons whose life
or health is affected, persons whose property
is affected, members of the community or
future generations represented by a govern-
mental or non-governmental organization
responsible for or engaged in protection of
the relevant environment affected.”

* Monitoring: The offender may be ordered
to self-report to the court and regulatory
agencies may monitor the offender’s compli-
ance and report the fndings to the court.”
In other cases, guidelines may be adopted
into the specifc order and there may be a
requirement to publish any enforceable un-
dertakings.” This helps ensure transparency,
accountability may assist with deterrence.”

F. Application of Supplementary
Sentencing in Other
Jurisdictions

(1) Namibia

In addition to traditional sanctions, in sentenc-
ing an offender for a violation of the Wildlife
Trade Act in Namibia, the court can impose an
additional fne or make a compensation order in
favor of the State, for:

a) all costs relating to the care or medical
treatment of live specimens and the disposal
thereof, whether incurred before the order
or thereafter;

b) ball costs relating to the return of any
specimen (whether alive or dead) to its
country of origin; and

¢) an amount equivalent to all costs incurred
to restore a population of wildlife harmed
through unlawful removal from the wild by
the person convicted or commensurate with
the impact of unlawful removal by the person
convicted.®

However, “it is unclear however whether these
additional penalties are routinely imposed.” &

(2) Myanmar

In Myanmar, under the Protection of Wildlife and
Conservation of Natural Areas Law, dated 8 June
1994, Section 39 of the Protection of Wildlife and
Conservation of Natural Areas Law provides that
in addition to any statutory penalties that may
apply to a wildlife offense, the court also has

the right to pass an order to claim “the value of
the loss and damage to the Forest Department
caused by the offender to be paid by way of
compensation.” 8 Again, it is unclear whether
the right to compensation is imposed in practice
but it demonstrates the potential for the gov-
ernment to seek compensation for victims of
wildlife crime.

G. Plea Agreements

As the damage caused by environmental viola-
tions can often be widespread, long lasting, and
persistent, and can continue to be a problem
long after conventional clean-up activities have
ceased, “plea agreements have often included
payments to environmental trust funds to
monitor, restore, and preserve the environment
and natural resources impacted by the viola-
tions.” &
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Wildlife enforcement officers inspecting seized elephant tusks during Operation Cobra I. In January 2013, the ASEAN Wildlife Enforce-
ment Network (ASEAN-WEN), China, The United States, South Asian,and African countries collaborated under operation COBRA to

make numerous seizures and arrests, some of which led to prosecutions. COBRA was financially and technically supported by the US
government and Freeland. Photo: Freeland.

Aside from relying on the judge to impose
compensation or restitution payments at sen-
tencing, prosecutors may also be able to include
the requirement to make such payments as part
of a plea deal in negotiating a guilty plea prior to
sentencing.

The Exxon Valdez Alaskan oil spill prosecution
is one well known example in the U.S., where
pursuant to a plea agreement, the court fned
the two entities a total of USD 150 million, for
which:

(i) USD 125 million was remitted based on
factors including Exxon's clean-up costs
for the oil spill and payments to injured
parties; and

(if) USD 12 million was paid into the North
American Wetlands Conservation Fund, a
Congressionally created trust fund.®

In addition, “the defendants paid USD 100
million in remedial and compensatory payments,
which were to be used exclusively for restoration
projects, within the State of Alaska.” &

In using plea agreements to impose supple-
mentary sentences, prosecutors should be
cautious to ensure that the defendant cannot
merely negotiate (and pay) its way out of more
severe penalties such as imprisonment and a

Section Ill: Remedying Wildlife Harm Through Sentencing Measures: | 21
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conviction. In order for the penalties prescribed
to uphold their objectives of maintaining an
effective deterrent, restoring harm and ensuring
an appropriate punishment, extra-statutory
penalties, such as restitution and compensation
payments, should only be made in conjunction
with other traditional sanctions and not in lieu of
such sanctions.8®

Financial Community Service: and Plea Agreements
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SECTION IV

Additional Considerations and

Challenges

Aside from the legal issues identifed in Sections
11(B) and I11(B) above, in implementing a resti-
tution or supplementary sentencing program,
lawmakers should consider the following:

offenders, until such rules or guidelines
are promulgated or issued, lawmakers
may consider the extent to which courts
already have discretionary authority to

The current legal framework and how these
measures can be imposed without requiring
signifcant amendment of existing laws;

The offender’s fnancial capability and the
ability to confscate the proceeds of crime;

Seeking compensation from a foreign gov-
ernment when harm occurs locally but the
offender is prosecuted in a foreign jurisdic-
tion;

Permitting the public to participate in quanti-
fying and assessing the harm caused; and

Enabling victims to seek separate redress
through public interest (civil) litigation.

A. Updating or Amending the
Current Legal Framework

impose supplementary sentences under
the current framework.

Updating sentencing guidelines: As
these are sentencing measures, one way
to incorporate them into the framework
without legislative amendment may be to
update the sentencing guidelines to either
specifcally consider the supplementary
measures or (at least preliminarily, while
further amendment is being consider)

to provide discretion for the court to
consider imposing such supplementary
measures on defendants. While updating
sentencing guidelines may still require
several level of approvals, it may be more
time effcient and still less cumbersome,
than amending laws or decrees.

Plea bargains: Lawmakers may consider
the regulations surrounding plea bargains
to determine the extent to which sup-

1. If an existing legal basis does not exist plementary sentencing measures can
which allows the court to impose (or the be included in plea bargains under the
prosecution to offer as part of a plea bargain) existing framework and where not, if small
restitution or other supplementary sentenc- tweaks to such framework can be incorpo-
ing measures, in order to incorporate such rated by way of a lower-level authorization
measures into the existing framework, the or instruction (at the ministry or depart-
relevant penal legislation and/or sentencing ment level).
guidelines may require update or amendment.

This will likely be the current case for most Environmental or specialized courts:
jurisdictions. Where the general sentencing guidelines
) ) cannot be easily updated or adapted
2. The process for amending laws is very without a burdensome process (or while

cumbersome, usually requires authorization
from the top level of government and can
take years to effect. For that reason, it may
be more worthwhile to consider how these
measures can be implemented without the
need for legislative amendment. Some possi-
bilities may include:

* Discretionary authority: While good gov-
ernance should require courts to adhere
to specifc rules in imposing sentences on

such process is being undertaken), gov-
ernments which have already developed
environmental or other similar types

of specialized courts, may have space
within the sentencing guidelines of those
courts to allow supplementary sentencing
measures to be imposed or may be able to
more easily update the sentencing guide-
lines of such specialized courts, by way of
a lower level authorization or instruction.
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B. The Offender’s Financial
Capability & Confiscating
Proceeds of Crime

The success of any type of restitution or
compensation program will depend on the
defendant's fnancial capability (i.e. his/her/its
ability to pay) and more importantly, the court/
authorities’ ability to reach the defendant’s
fnances and assets.

In investigating and prosecuting wildlife crime
cases, authorities are usually vested with the
authority to confscate the illegal wildlife

itself and the assets which were used in the
commission of the crime. Depending on the
rules applied in the relevant jurisdiction, this
may include not only the guns, traps, nets,
equipment, cages or vehicles used in committing
the offense, but if a connection can be made to
the underlying or a related crime, could poten-
tially be extended to include:

e the offender’s real property,
e gold or jewelry,

* bank accounts,

e aircraft

e stocks, or

¢ shares.

However, “[o]nce the proceeds of crime have
been traced and identifed, prompt preservation
of identifed proceeds of a crime is essential.
Given the speed with which assets can be
transferred from one State to another, the
importance of taking steps to quickly seize and
freeze assets, prior to the fnalisation of any fnal
forfeiture orders, cannot be overemphasized.”

8 Since most wildlife traffcking cases initially
involve arrests or prosecutions of only the
low-level players, the investigation and confsca-
tion process is especially critical to establishing
suffcient links to hold the leaders and fnanciers
of the syndicates accountable for their crimes.®®

When the proceeds of a wildlife traffcking
offense are identifed, properly traced and
confscated, those assets become the property
of the State through the regular criminal or
civil procedures relevant to the offense. This
process can take years before the defendant has
exhausted all of his/her defenses and appeals.
In that time, the defendant’s assets and wealth
may dissipate. As a result, the success of the
process is largely dependent on the initial and
supplementary investigations into the proceeds

of the defendant’s crime. If a clear nexus is not
established between the defendant’s ill-gotten
wealth and the crime at hand, the evidence may
be determined to be inadmissible.

When the State is unable to obtain a timely order
for forfeiture or seizure or when the assets or
wealth of the defendant have dissipated, resti-
tution and supplementary sentencing programs
may be key to nevertheless, being able to access
the defendant’s ill-gotten profts, as explained
below:

(1) Plea Bargain: Where the evidence is suff-
ciently substantial, the State may consider
offering restitution or other supplementary
sentencing measures (where the defendant is
required to provide monetary compensation
or funding to victims or programs) as part
of a plea bargain, which should (still) include
a conviction and a lesser (yet still adequate)
traditional sentence of imprisonment and/
or fnes. In this situation, we are able to use
the evidence at hand to hold the defendant
accountable, potentially obtain useful
information on accomplices and higher
level criminals, and obtain compensation/
restitution for the victims, without enduring
the process of an entire trial and risking the
dissipation of assets and witnesses in the
process.

(2) Where a court has the legal right to impose
restitution or supplementary sentencing
measures (involving compensation or
funding) on a convicted defendant at sen-
tencing, the court's ability to actually impose
such sentence is not necessarily dependent
on the current existence of such assets
to pay for the restitution/compensation.
Depending on how the relevant sentencing
laws are framed, it can be argued that
because restitution is about the ‘unjust
enrichment’ of the defendant, the court
should be able to impose such sentence on a
defendant where the prosecution has been
able to successfully demonstrate that the
defendant profted from the crime under
prosecution, regardless of whether the
defendant still retains such profts. If this
argument is successful, it would allow the
prosecution to effectively reach not only
ill-gotten assets which have been hidden or
dissipated, but also the defendant's ‘clean’
assets.

In this way, asset forfeiture and restitution
should be seen as penalties to be used congru-
ently, rather than separately.
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In the U.S., “[c]ourts have found no conTict
where a sentence involved both an order of
restitution and an order of forfeiture, noting
the distinct purposes served by restitution and
forfeiture in supporting such sentences. While
forfeiture acts to disgorge unfair proceeds and
is considered punitive, restitution is intended
to make the victim of the crime whole, and is
considered remedial” &

C. Seeking Compensation from
Foreign Governments

Foreign governments that can demonstrate
harm from a wildlife traffcking offense in
another jurisdiction may seek asset confscation,
compensatory damages or restitution from the
offender in the prosecuting jurisdiction. This
may be achieved through the protocols estab-
lished under a mutual legal assistance treaty
where such treaty covers wildlife offenses.
“Mutual legal assistance is a mechanism that
allows one State to provide another State with
assistance during an investigation or a pros-
ecution. The types of assistance that may be
provided through mutual legal assistance are
subject to applicable treaties and domestic
laws, and may include compulsory or coercive
measures.” °© Where a mutual legal assistance

treaty covers wildlife offenses, States may have
protocols already established in terms of how
assets can be confscated in the different juris-
dictions, how proceeds of the related offenses
will be handled and whether restitution or
compensation may be sought for the victims of
the offense.®

D. Public Involvement in
Quantifying and Assessing Harm

Members of the public and relevant public
interest organizations could have a signifcant
role in helping the court to assess the damage/
harm caused by the defendant and to calculate
the costs to remedy the harm (through restora-
tion and protection efforts). Some jurisdictions
allow the assistance of an amicus curiae (Latin
for “friend of the court”) whose role is “to inform
and advise the judge as to matters of fact or law
that might otherwise escape consideration so

as to minimize the risk of error in judgment.”?
This relinquishes the burden on the court to
undertake the assessment on the harm directly,
which may be both time intensive and expensive
and allows experts in the relevant feld to
conduct the relevant analysis based on their
expertise and experience. It would also help to

Photograph shows Dali market in China where illegal wildlife is traded openly. Freeland encourages the general public to share
information on illegal wildife trade through our website or Wildscan photoapp. Photo: Shutterstock
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increase public participation in the process and
transparency of the case.

E. Public Interest Litigation

Aside from the government seeking restitution
on behalf of the victims of a wildlife traffcking
offense, some jurisdictions enable victims to
directly commence civil suits against perpe-
trators of wildlife and forest offences.®® For
example, the Law on Environmental Protection
in Mongolia allows citizens, business entities and
organizations to “bring claims in court against
those who have committed breaches of environ-
mental legislation ‘requiring compensation for
expenses incurred in restoring destroyed eco-
logical balance and natural resources, evacuation
of people, and moving animals and livestock’

and where successful, the offender is required
to “compensate for direct damage caused to the
environment and natural resources as a result

of their unlawful conduct” The payment of
compensation however, “does not release the
offender from criminal or administrative liability
arising from the breach.” %
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SECTION V

Strategic Recommendations

This section will explore strategic recommen-
dations to consider in implementing restitution
and other supplementary sentencing programs.

1. To ensure that the collective objectives of
deterrence, restitution and rehabilitation are
met, supplementary sentences should always
be imposed in addition to (and not in lieu
of) other statutory sanctions (such as fnes,
imprisonment).

a. By imposing supplementary sentences in
lieu of traditional sanctions, it undermines
the deterrent effect in using supplementa-
ry sentences in the frst place as it allows
the defendant to essentially buy his/her/
its way out of punishment.

b. It may also “give rise to a sense of
injustice, not only in those who are the
victims of the crimes in question but also
in the general public” and may undermine
public confdence in the ability of the
court to deter the commission of crimes.*

c. Finally, it is important for the judicial
process for the defendant to accept
responsibility for the harm caused and
therefore, at the very least, a (civil or

criminal) conviction should always
accompany any supplementary sentence
imposed.

2. Itis also recommended that the supplemen-
tary sentences be mandatory with respect
to serious wildlife offenses and discretionary
with respect to less serious offenses.

a. If supplementary sentences are left to
judicial or prosecutorial discretion, it
is likely, especially in more developing
jurisdictions, the courts/prosecutors may
not seek to take on the added burden of
imposing, managing and monitoring such
sentences. To ensure public confdence in
this process, it is important that a consist-
ent approach be taken toward sentencing
and the process be mandatory for certain
offenses.

. With respect to a supplementary sentence

involving compensatory or restitution
payments, the prosecution will likely need
to demonstrate that the defendant has the
financial means to fulfl the sentence to be
imposed.

a. From the outset of the investigation
phase, the police and prosecution should
be working with the relevant fnancial
intelligence units to uncover (and where
possible, confscate and forfeit) the
defendant’s proceeds of crime. Any other
assets or Fnancial means of the defendant
should be considered in the calculation of
the payment to be imposed.

. The relevant sentencing guidelines should be

adapted to impose supplementary sentences
as mandatory in certain situations and also to
provide details on the process to be followed
to ensure a consistent and justifed approach
is taken with respect to each case.

a. Publication will provide greater transpar-
ency to the public and also foster deter-
rence of future offenses.

. For a supplementary sentence to be legally

justifable, there must be a reasonably suf-
fcient nexus between the nature and cir-
mstan f the offense and the pr

remedy or repair that the supplementary
sentence seeks to redress.

a. Consideration should be given to allowing
the prosecution to use experts to testify
as to the harm caused and to help quantify
the unjust enrichment of the defendant
and the costs necessary to remedy the
harm.

b. Where the costs for such experts are
prohibitively high for the courts, outside
organizations (not otherwise involved in
the case) may be permitted to conduct
the required analysis and calculations and
provide these through amicus curiae briefs
submitted to the court.
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c. It would also provide further transparency
and encourage public participation in the
process.

6. Jurisdictions may consider creating a wildlife

conservation fund specifcally designed for
wildlife protection and restitution efforts.

a. This could assist the court in ensuring
that the payments made by defendants are
used for the purpose intended (i.e. redress
the specifc harm caused) by including

sub-programs within the fund which are

used for specific objectives (such as: tiger
rehabilitation and recovery projects or

hornbill habitat expansion projects).

b. The fund could be composed of: proceeds
of crime obtained through seizures in
wildlife cases; the payment of fnes;
government funding (if applicable) and
supplementary sentence payments.

In order to ensure that the defendant meets
its obligation and that the project fulfls its

purpose (and does not become a ‘slush fund’
for the relevant organization or government

entity), the court should also take steps
to monitor the defendant’s obligation as
well as the project’s progress and oversee

its implementation. It will undermine the
public's perception in the judicial system if
supplementary sentences once ordered, are
not monitored and enforced.

a. The probation /parole authority should be
responsible for ensuring the defendant’s

obligations and imposing further and more
severe sanctions where such obligations
are not timely fulflled. The defendant can
also be required to post a bond equivalent
to the supplementary sentence payment
to confrm its obligation as a condition of
probation or parole.

b. A responsible authority will need to be
appointed to monitor and report to the
court, the progress of any project ordered
to be undertaken as part of the remedy
imposed.

. In addition to holding natural persons liable,
entities including companies, organizations
nd illegal san ries that are impli
in environmental offenses should be held
liable. Supplementary sentences should be
imposed on the directors/offcers of these
groups whether or not, they were “aware”
of the activities being undertaken by the
relevant entity.

a. Publication of the sentence would impact
the reputation of the entity and foster
deterrence.

. Lastly, where wildlife traffcking harms

victims outside of the jurisdiction where the
traffcker is being prosecuted, such victims
should hold the prosecuting government
accountable for their harm and petition the
court hearing the case, to provide compensa-

tion to the foreign victims.

a. Where the court in the prosecuting
jurisdiction declines to accept the petition,
the victims may petition their own gov-
ernment to use its diplomatic channels
(such as through Mutual Legal Assistance
or other bilateral treaties) or informal
processes to request assistance.
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Every corner of our globe serves as a source, transit or destination for transnational criminal
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that reduce traffcking, thereby saving time, money and lives.
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e Behavior change specialists: to identify social and economic drivers of traffcking;

e Corporations: to ensure compliance with laws and socially minded business.

ACET is supported by an alliance of civil society and corporate partners, including Freeland,
IBM, Cellebrite, and Mekong Club.

This report was funded by PMI-Impact, a global grant initiative by Philip Morris International
to support projects dedicated to fghting illegal trade and related crimes.



ANALYTICAL CENTER
/\C E OF EXCELLENCE
ON TRAFFICKING



	ACET Report No.2 COVER Front
	ACET Report No.1 INSIDE COVER COLOR
	ACET Report No.2 Final COLOR
	ACET Report No.1 INSIDE COVER COLOR2
	ACET Report No.2 COVER Back

